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USES THEREOF 

PETITION UNDER 37 C.F.R. § 1.10(c) TO CORRECT FILING DATE 
TO ACCORD WITH U.S.P.S. DEPOSIT DATE AND DELETE 
NEW SERIAL NUMBER WRONGLY ASSIGNED TO RCE 



correspondence by "Express Mail" (37 C.F.R. § 1.10(a)), Applicants deposited a Request for 
Continued Examination ("RCE") and related documents (hereinafter, "the deposited 
correspondence") with the United States Postal Service (U.S.P.S.). Applicants used the 
U.S.P.S. "Express Mail Post Office to Addressee" service and paid sufficient postage 
therefor. The Express Mail Label No. was EL 477 035 130 US. 

The deposited correspondence, a true copy of which, except for a copy of 
References AQ-BH, is attached as Exhibit 1 hereto, consisted of the following: 

1) a return postcard ("Post-Card Receipt"), which on one side had an itemized 
list of the papers mailed on March 13, 2002, and Express Mail Label No. EL 
477 035 130 US; 

2) a Request for Continued Examination (RCE) Transmittal, including 
authorization for payment of RCE filing fee, extension of time fee, and fee for 
Supplemental Information Disclosure Statement (1 page); and 

3) a Petition for Extension of Time Under 37 C.F.R. §1 .136(a) for 5 months 
together with authorization for the required fee; 



Assistant Commissioner for Patents 
United States Patent and Trademark Office 
Washington, D.C. 20231 



RECEIVED 

APR 2 2 2002 
OFFICE OF PETITIONS 



Sir: 



On March 13, 2002, in accordance with the Rules of Practice for filing 
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4) a Submission Under 37 C.F.R. §1.114 with Amendments, Appendix A, a 
marked-up version of the specification, and Appendix B, a marked-up version 
of the claims; 

5) a Statement Regarding Permanence and Availability of Deposited 
Microorganisms and Corroboration Regarding Described Microorganisms 
with Exhibit A, a copy of the Receipt In the Case of an Original Deposit; 

6) a Supplemental Information Disclosure Statement Under 37 C.F.R. §1.56; and 

7) a Supplemental PTO-1449 Form and copy of References AQ-BH 1 . 

It has recently come to the attention of Attorneys for Applicants that the 
United States Patent and Trademark Office ("USPTO") has returned the Post-Card Receipt of 
the deposited correspondence showing a stamped receipt date of March 14, 2002 instead of 
March 13, 2002, attached hereto as Exhibit 2. 

As a result, Applicants hereby petition the Commissioner under 37 C.F.R. 
§1.1 0(c) to correct the filing date of the deposited correspondence and to accord the correct 
date of filing in the USPTO as the U.S.P.S. deposit date of March 13, 2002. The facts in 
support of this petition are provided below. 

1. This petition is being filed promptly in accordance with 37 C.F.R. § 1.10(c)(1) 

Attorneys for Applicants recently became aware that the USPTO had accorded 
in error a receipt date of March 14, 2002 of the deposited correspondence. The Express Mail 
package deposited by Attorneys for Applicants on March 13, 2002, using Express Mail Label 
No. EL 477 035 130 US, included several other sets of correspondence, some in connection 
with newly filed application and others relating to already pending applications. Upon this 
discovery, Attorneys for Applicants telephoned the USPTO to determine whether there was 
any record of the correspondence being delivered. The USPTO computer database shows 
that the deposited correspondence had been received on March 14, 2002. 

This petition is therefore being filed promptly after Attorneys for Applicants 
became aware that the USPTO had erroneously accorded the filing date of March 14, 2002, 
instead of March 13, 2002, in accordance with 37 C.F.R. § 1.10(c)(1). 



i 



In order to not over burden the record, a copy of References AQ-BH is not enclosed herewith. 
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2. The Express Mail Mailing Label No, EL 477 035 130 US was placed on the 
deposited correspondence in accordance with 37 C.F.R. § 1.10(c)(2) 

As demonstrated by the true copy of the deposited correspondence attached as 

Exhibit 1, the Request for Continued Examination (RCE) Transmittal, the Petition for 

Extension of Time Under 37 C.F.R. §1. 136(a), the first page of the Submission Under 37 

C.F.R. §1.114 with Amendment, the first page of the Statement Regarding Permanence and 

Availability of Deposited Microorganisms and Corroboration Regarding Described 

Microorganisms, the first page of the Supplemental Information Disclosure Statement Under 

37 C.F.R. §1.56, the Supplemental PTO-1449 Form, and the Post-Card Receipt itemizing the 

correspondence contents all included the Express Mail Label No. EL 477 035 130 US at the 

top right hand corners of those sheets. As a result, the Express Mail Label No. EL 477 035 

130 US was placed on the deposited correspondence prior to it being deposited with the 

U.S.P.S. in accordance with 37 C.F.R. § 1.10(c)(2). 

3. The necessary supporting documentation is attached to this petition in 
accordance with 37 C.F.R. § 1.10(c)(3) 

As indicated above, a true copy of the deposited correspondence, except for a 

copy of References AQ-BH, is attached as Exhibit 1 hereto and demonstrates that the 

deposited correspondence showed the relevant Express Mail Label No. EL 477 035 130 US. 

In addition, in accordance with 37 C.F.R. § 1.10(c)(3), a true copy of the Post Office to 

Addressee Express Mail Mailing Label No. EL 477 035 130 US is attached hereto as Exhibit 

3. In the Date In box, the Express Mail mailing label clearly shows the "date in" as being the 

requested filing date of March 13, 2002. The Express Mail mailing label also bears a 

U.S.P.S. stamp verifying March 13, 2002 as the date of deposit with the U.S.P.S.. The 

mailing label additionally indicates that the sender is Attorneys for Applicants, Pennie & 

Edmonds LLP, 1 155 Avenue of the Americas, New York, NY 10036; that the recipient is the 

Assistant Commissioner for Patents, Washington DC, 2023 1 ; and that sufficient postage of 

$35.70 was paid. 

Furthermore, a true copy of the Express Mail Certification dated March 13, 
2002 and signed by an employee of Attorney for Applicants, Anthony Ali, is attached hereto 
as Exhibit 4. The Express Mail Certification indicates that the deposited correspondence 
corresponding to the attorney name Baldwin and attorney docket no. 7969-074-999 in the 9 th 
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table entry of that document, was inserted into the Express Mail package corresponding to the 
Express Mail Label No. EL 477 035 130 US, and that this package was deposited with the 
U.S.P.S. using "Express Mail Post Office to Addressee" service on March 13, 2002. 
Information regarding attorney name and attorney docket number for other correspondences 
not related to this application has been redacted to preserve the confidentiality of that 
information in the remaining table entries of the Express Mail Certification. 



Exhibit 1 , the returned stamped Post-Card Receipt in Exhibit 2, the Post Office to Addressee 
Express Mail Mailing Label No. EL 477 035 130 US in Exhibit 3, and the Express Mail 
Certification in Exhibit 4 are all true copies of the respective original documents. 



C.F.R. §§ 1 .10(a) and (c) have been fully met and complied with, and that therefore the 
deposited correspondence in Exhibit 1 - including the Request for Continued Examination 
contained therein - should be accorded a filing date of March 13, 2002, the date of deposit of 
that correspondence as Express Mail with the U.S.P.S.. It is believed that no fee is required 
in connection with this petition. However, should the Patent Office determine otherwise, 
please charge any necessary fee to Pennie & Edmonds LLP deposit account no. 16-1 150. 



that a new serial number, i.e., "10/088,159", has been assigned to this application. As the 
documents submitted constitute a Request for Continued Examination, it is submitted that 
this number is in error and request that it be deleted from the file of this application. 



Finally, as already indicated, the copies of the deposited correspondence in 



Accordingly, Applicants respectfully submit that all of the requirements of 37 



Further, it is noted that the stamped Post-Card Receipt, Exhibit 2, indicates 



Respectfully submitted, 



Date: April 16. 2002 




PENNIE & EDMONDS LLP 

1 155 Avenue of the Americas 
New York, New York 10036 
(212) 790-9090 




Enclosures 



APR 2 2 2002 



OFFICE OF PETITIONS 
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Correspondence deposited (except for a copy of References AQ-BH) on March 13, 2002 with 
the U.S.P.S. "Express Mail Post Office to Addressee" service corresponding to Express Mail Label 
No. EL 477 035 130 US and including, except for a copy of References AQ-BH: 

1) a return postcard ("Post-Card Receipt"), which on one side had an itemized list of the 
papers mailed on March 13, 2002, and Express Mail Label No. EL 477 035 130 US; 

2) a Request for Continued Examination (RCE) Transmittal, including authorization for 
payment of RCE filing fee, extension of time fee, and fee for Supplemental 
Information Disclosure Statement (1 page); and 

3) a Petition for Extension of Time Under 37 C.F.R. § 1 . 1 36(a) for 5 months; 

4) a Submission Under 37 C.F.R. §1.114 with Amendments with Appendix A, a marked- 
up version of the specification, and Appendix B, a marked-up version of the claims; 

5) a Statement Regarding Permanence and Availability of Deposited Microorganisms 
and Corroboration Regarding Described Microorganisms with Exhibit A, a copy of 
the Receipt In the Case of an Original Deposit; 

6) a Supplemental Information Disclosure Statement Under 37 C.F.R. §1.56; and 

7) a Supplemental PTO-1449 Form and copy of References AQ-BH. 



RECEIVED 

APR 2 2 2002 
OFFICE OF PETITIONS 



NY2- 1306480.1 



EXHIBIT 2 

Returned Stamped Post-Card Receipt. 



Express Mail No.: EL 477 035 130 US 



Date Mailed: March 13. 2002 



.First Class Mail ( ) 



Serial No.: 09/164.714 
Inventor: Tucker 



Filed. October 1. 1998 



For: MORAXELLA CATARRHALIS PROTEIN. GENE SEQUENCE AND USES 



THEREOF 



The stamp of the Patent Office hereon may be taken as an acknowledgment of 
the date stamped of the following: — _ . 

* 10/088159 

(X) Request for Continued Examination (RCE) Transmittal; 

-(X) Petition for Extension of Time under 37 C.F.R. § 1.136(a) for 5 months; 

(X) Submission under 37 C.F.R. §1.114 with Amendments; 

(X) Appendix A, marked-up version of the specification; 

(X) Appendix B, marked-up version of the claims; 

(X) Declaration Regarding Deposited Microorganisms of W^Qe^afiksch^Ph.D with 

Exhibit a; JCSORec'dPCT/PTO 1 4 MAR 2002 / 

(X) Supplemental Information Disclosure Statement; 
(X) PTO-1449 Form and copy of References AQ-BH. 
File No. 7969-074-999 Sender: GFB/rer 





RECEIVED 

APR 2 2 2002 
OFFICE OF PETITIONS 



EXHIBIT 3 



Express Mail Mailing Label No. EL 477 035 130 US. 
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-"'OS £. 



post Office 

to addressee united states postal service 




EXPRESS 



ORIGIN (POSTAL USE ONLY) 



■i f.v .* oi ^z^m mail V~*> tn 




J E L ,l 4 77 □ 3 5 1 1 3 0 

:;^^v^-SEE -REVERSE SIDE FOR <tM a : ( ' ' 
•«) x- } ? • ON INSURANCE COVERAGE M 8 . 

v< •;.'.£•.#.*; t*«!&47 9ft: \t ^vi — - "** ~' 4 



32 



Federal Agency Acct. No/or 
Postal Service Acct. No. 



□ WAIVER OF SIGNATURE (Domestic Only): Additional merchandise Insurance is void If vnfver of signature is requested, ,, j 

■'•'M} * telh « f y.. to be matewithout obtaining signature of addressee or addressee's agent (if 6£l^ employee judges 
f^Ethat articte can be teft in secure location) and r authorize that delivery employee Vsjgnature cwstitutea valid proof of ft 



'•311 



FROM: (PLEASE PRINT) 



• PHONE ( • 



PENNI6 4- EDMONDS LLP 

17TH ^ E .^ U£ 0F THE AMERICAS 

NEW YORK NV 10036-2711 



PRESS HARD. 

You are making 3 copies. 



■ TO: (please print) I ' y^;< >..i phohe ( ) 'A^p''''' - 

V A S. S I S T A N T ' C "G M M IS S I ONER 1': . "■: 7 n . . 
"FOR PATENTS '. ■ - ' ' ■ ■■■ ■ 

, .-WASHINGTON ' . 0C" c 2d"2'5l^.9¥9 - 9 



FOR PICKUP OR TRACKING CALL 1 -800-222-1 81 1 WWW.USpS.gOV ^ 




RECEIVED 

APR 2 2 2002 
OFFICE OF PETITIONS 



• 



EXHIBIT 4 

Express Mail Certification of Anthony Ali dated March 13, 2002. 
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nRTK: 3/13/02 



THE EXPRESS MAIL NUMBER OF 




ELM77D3513DUS 



)A'Y TC FIT, 477 035 130 US 



THE PERSON TAKING EXPRESS MAIL 

TO THE POST OFFICE Tfi : ANTHONY ALI 



- EXPRESS MAIL CERTIFICATION 

"Express Mail" label ^ ^. 477 035 130 US Date of Deposit 
3/13/02 I hereby certify that the below- listed papers or fees 
were . inserted into a package that was addressed to the 

Commissioner For Patents, Washington, D.C. 20231 and was 
deposited by me with the United States Postal Servxce Express 
Mail Post Office Addressee" service under 37. C.F.R. 1.10 on 
the date indicated above. 



Signature. 



Date: 3- \& -a 2- 



RECEIVED 

APR 2 2 2002 
0FHCE OF PETITIONS 
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BALDWIN 



7969-074- 
999 




REQUEST FOR CONTINUED 
EXAMINATION (RCE) 
TRANSMITTAL; PETITION FOR 
EXT OF TIME FROM 10/13/01 
TO 3/13/02 (NOTICE OF 
APPEAL FILED 8/13/01) ; 
SUBMISSIONI UNDER 37 CFR 
1.114 WITH 

AMENDMENTS (RES P. TO OA 
DATED 3/14/01) ; STATEMENT 
REGARDING PERMANENCE AND 
AVAILABILITY OF DESPOSITED 
MICROORGANISMS AND 
CORROBORATION REGARDING 
DESCRIBED MICROORGANISMS; 
SUPPLEMENTAL IDS STATEMENT 
UNDER 3 7 CFR 1.56; FORM 
PTO-1449 FROM AND COPY OF 
REFS AQ-BH; __ 



